


BLNR — Request approval to initiate public hearings to amend October 27, 2022
Hawaii Administrative Rule Section 13-230-8 and for
new Sections 13-256-26, 13-256-65, and 13-256-66

Manta ray viewing regulations would be the first of their kind in the State. Currently, no
laws or administrative rules regulate manta ray diving activities in Hawai‘i ocean waters.
Due to overcrowding and the resulting safety and user conflict concerns, the Legislature
asked DOBOR to adopt administrative rules to manage manta ray viewing sites by
House Concurrent Resolution 170, House Draft 1 (2014). After lengthy discussions with
commercial manta ray viewing activity operators and the Division of Aquatic Resources,
DOBOR developed proposed administrative rules to regulate manta ray viewing
activities. DOBOR also worked with the Division of Conservation and Resources
Enforcement to ensure that the proposed regulations would be effectively enforced.

The proposed new HAR section 13-256-26 contains generally applicable manta ray
viewing restrictions that would apply to any manta ray viewing zone that becomes
designated within state ocean waters via administrative rule. At this time, DOBOR is
only proposing to designate manta ray viewing zones at Makako Bay (also known as
Garden Eel Cove) and Kaukalaelae Point (also known as Keauhou Bay) in West Hawai'i
by GPS coordinates and accompanying maps. DOBOR is only designating these sites
in West Hawai'‘i because: (1) There are no other sites in the State that are as well-
established as the West Hawai‘i sites; and (2) the designated sites in West Hawai'‘i will
serve as "pilot" sites in order to give DOBOR the opportunity to refine future regulations
for designated manta ray viewing sites.

Significant proposed changes in this rule package include:

¢ Revise various definitions and add definitions relating to manta ray viewing
activities in HAR section 13-230-8. Notable changes include:

o Revising the definition of "canoe" to accommodate vessels operating in
the designated manta ray viewing zones.

o Revising the definition of “commercial activity” and “compensation” to track
the statutory definition found at HRS section 200-4(a)(9).

o Defining "commercial manta ray viewing operation”, "live boating", "manta
ray", "manta ray viewing zone campfire", and "rafting."

o Defining "manta ray viewing hours" as beginning at 4:00 p.m. until 4:00
a.m. of the following day.

e Add a new HAR section 13-256-26, Manta ray viewing, to implement specific
rules to regulate manta ray viewing in state ocean waters. Notable changes
include:

o Creating a specific type of permit to allow commercial manta ray viewing
operations with a fixed monthly fee of $300.00. Manta ray specific
commercial permits will be in addition to any other permits issued by
DOBOR, including commercial use permits. Proposed rules include
eligibility requirements for applying for a manta ray specific permit.

o Limiting commercial manta ray viewing operation permits to 24 at each
designated zone and requiring carrying no more than 60 passengers for
hire within a 24-hour period for the purpose of engaging in commercial
manta ray viewing operations.

o Implementing 2-hour commercial shifts for each designated zone.
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Implementing a guide-to-customer ratio of 8 to 1.
Requiring all participants to gather at a central viewing point (known as a
"campfire") for safety.

o Safety requirements including specific vessel lighting and a propeller
guard unless a crew member is designated as a safety lookout at all
times; and restricting certain commercial SCUBA operations.

o Requiring any vessels engaged in commercial manta ray viewing
operations to display a capital "M" on both sides of the vessel, similar to
bottomfishing vessel identification requirements.

o Prohibiting live boating, rafting/daisy-chaining, and fishing during manta
ray viewing hours, as defined by HAR section 13-230-8.

o Implementing strict penalties for violations by commercial operators within
manta ray viewing zones to ensure compliance and safety.

e Create two designated manta ray viewing zones (new HAR sections 13-256-65
and 13-256-66) in West Hawai'i, respectively:

o Makako Bay (Garden Eel Cove)

o Kaukalaelae Point (Keauhou Bay)

o O

RECOMMENDATION:

That the Board grant DOBOR approval to initiate HRS chapter 91 rulemaking
proceedings by public hearings, for the administrative rule package referenced above
and consistent with the purposes described herein.

Respectfully submitted,
J"II

EBWARD R. UNDERWOOD, Administrator
Division of Boating and Ocean Recreation

APPROVED FOR SUBMITTAL:
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SUZANNE D. CASE, Chairperson
Board of Land and Natural Resources

Attachment (Exhibit A):
A. Proposed amendments to HAR section 13-230-8 and addition of new HAR
sections 13-256-26, 13-256-165, and 13-256-166



DEPARTMENT OF LAND AND NATURAL RESOURCES

Amendments to Chapters 13-230 and 13-256¢,
Hawaii Administrative Rules

[Date of adoption by agency]

1. Section 13-230-8, Hawaii Administrative
Rules, 1is amended to read as follows:

"§13-230-8 Definitions. When used in these
rules promulgated pursuant to chapter 200, Hawaii
Revised Statutes, unless otherwise specifically
provided or the context clearly indicates otherwise:

"Abandon" when applied to animals, means to leave
an animal at any location, whether intentionally,
recklessly, or negligently, without the owner
intending to return for the animal and without the
permission of the public or private property owner.

"Adult" means a person who has reached majority.

"Agreement" means the agreement between the boat
owner and the State as required by section 13-231-2.

"Anchoring device" means a device made of metal
or similar material, attached by rope or chain to a
vessel, which can be deployed to submerged land to
secure the vessel in a particular place.

"Approved" means that a fitting, appliance,
apparatus, or item of equipment to be fitted or
carried in a vessel, or by any particular arrangement,
is sanctioned by the commandant of the Coast Guard,
unless otherwise stated by the department.

"Approved backflow prevention device" means a
backflow prevention device that meets the requirements
contained in standard 1001, American Society of
Sanitary Engineers or [theHraiform Plumbing Code
adepted—by] the Uniform Plumbing Code adopted by the
International Association of Plumbing and Mechanical
Officials (IAPMO).

"Approved marine surveyor" means a person who has
been approved by the chairperson to inspect a vessel
for an owner seeking a permit to moor a vessel in a
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small boat harbor in accordance with sections 13-231-
45(h) and (1).

"Approved vessel inspector" means an employee of
the department who has been designated by the
chairperson to inspect a vessel for compliance with
criteria necessary to obtain a mooring permit.

"Assigned berth" means a berth that is assigned
to a permittee by a valid regular mooring permit.

"Background" means that portion of the hull or
superstructure, or a specially provided backing plate,
upon which the numbers are placed, but shall not
include any border, trim, outlining or shading of the
numerals or letters.

"Barge" means a non-self-propelled vessel.

"Berth" means any place where a vessel 1is
anchored, moored, or made fast or laid alongside a
dock, quay, catwalk, or pier.

"Bicycle" means every device propelled by human
power upon which any person may ride, having two
tandem wheels which are sixteen inches in diameter or
greater, and including any device generally recognized
as a bicycle though equipped with two front or two
rear wheels.

"Boat" means a small vessel propelled by oars or
paddles or by sail or power.

"Boat dealer" means a person engaged wholly or
partly, for gain or compensation, in the business of
selling vessels or offering vessels for sale, buying
or taking in vessels for the purpose of resale, or
exchanging vessels.

"Boat livery" means a person or entity who is
engaged in the business of renting, leasing, or
chartering vessels.

"Boat manufacturer" means a person engaged in:

(1) The manufacture, construction, or assembly
of boats or associated equipment;
(2) The manufacture or construction of

components for boats and associated
equipment to be sold for subsequent
assembly; or



(3) The importation into the United States for
sale of boats, associated equipment, or
components thereof.

"Boat owner" means the legal owner of a vessel
where there is no security interest held by anyone on
the vessel, a buyer under a purchase money security
interest, a debtor under any security interest, a
demise charterer of a vessel, or a lessee or charterer
of a vessel under lease or charter which provides the
lessee or charterer with exclusive right to possession
of the vessel to the exclusion of the lessor or the
person from whom the vessel is chartered. The
documentation of ownership must meet the requirements
of section 13-241-5(c).

"Recreational boating accident":

(1) Means a collision, accident, or other

casualty involving:

(A) A person's death;

(B) Complete loss of a vessel;

(C) Damage to a vessel amounting to $2,000
or more;

(D) The disappearance of a person from a
vessel under circumstances indicating
death or injury to that person; or

(E) The injury to a person requiring
medical treatment beyond first aid.

(2) Includes damage to a vessel or its
equipment, loss of life, or injury to any
person or object:

(A) Caused by a moving vessel's wake, wash,
or waves, or by a vessel's capsizing,
or collision with another vessel or

object;

(B) Caused by flooding, fire, or
explosion;

(C) Caused when a person falls overboard;
or

(D) On board a vessel.

"Bona fide fishing tournament”" means a fishing
tournament sponsored by a boat club, fishing club or
yacht club, or a business or non-profit organization
formed for the primary purpose of sponsoring a fishing



tournament where participation is invited from the
general public.

"Buoy" means any floating aids to navigation
moored to the seabed and used to convey a message.

"Business" means any and all activities engaged
in or caused to be engaged in by any person or legal
entity, including, but not limited to, solicitations
and advertisements, with the object of making a profit
or obtaining an economic benefit either directly or
indirectly.

"C.F.R." means the Code of Federal Regulations.

"Camping" means the use and occupation of any
portion of a state small boat harbor, boat launching
facility, or any other property managed by the
department as a temporary or permanent dwelling place
or sleeping place (including the laying down of
bedding for the purpose of sleeping). Camping
includes being in possession of a backpack, tents,
blankets, tarpaulins, or other obvious camping
paraphernalia, or storing personal belongings, or
making any fire, or using any tents or shelter or
other structure or vehicle for sleeping or doing any
digging or earth breaking or carrying on cooking
activities. The above-listed activities constitute
camping when it reasonably appears, in light of the
circumstances, that the participants, in conducting
these activities, are in fact using the area as a
living accommodation regardless of the intent of the
participants or the nature of any other activities in
which they may also be engaging.

"Canoe" means [ewtrigger—earmees] a narrow, open-
top, manually propelled watercraft without rudders,
fins, keels, or any other type of protrusions
extending downward from the vessel's hull, which is
steered and propelled solely by use of single-bladed
paddles, and in which participants sit on bench-type
seats in an elevated position from the bottom of the
hull.

"Carrying passengers for hire" means the carriage
of any person or persons by a vessel for compensation
flowing, whether directly or indirectly, to the owner,
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